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Cas t le  Va l ley  Spec ia l  Serv ice  D isL r i c t ,  Nor th  Emery  Wate r

Users Associat ion and Hunt ington-Cl-eveland I r r igat ion Company

hereby j  o int ly reply to Co-Op' s opposi t ion t .o the Request

hear ing and Modi f  ica t ion o f  the Order  Dat ,ed June 13,  1995,

Utah Board o f  Oi l ,  Gas and Min ing.

f o r  Re-

by the

ARGTIME}flT

Despi t ,e  having repeatedly  argued that  Pet i t ioners '  ev idence

concern ing t ,he contextual -  re l -at ionship of  the regional  s t rat igraphy

and st rat igraphy of  the l -ower mine area of  Co-Op to the proceeding



was i r re levant , ,  unnecessary ,  and presented in  bad fa i th ,  Co-Op now

states t ,hat evidence ruled i r rel-evant by the Board and issues never

properly before the agency must remain in the Findings, Conclusions

and Order.  Such cannot.  be the case.

Co-Op has ignored t,he fact, that the Chairman of t,he Board of

Oi l ,  Gas,  and Min ing took t ,he issue concern ing the re levance o f

that,  evidence under advisement and later ruled that i t  was

i r re levant .  f t  i s  ax iomat ic  that  the Board cannot ,  ru le  cerLa in

evidence i rrelevant and then make i t  a part  of  the Findings,

Conclusions and Order .  I  f  evidence is ruled i r relevant t .hen i t  is

not evidence of record and may not, be relied upon. What, has

occurred (absent  modi f ica t ion o f  the Order  per  Pet i t ioners '

request )  is t .hat.  t .he Board refused to consider evidence, ruled i t

i r relevant and then rel- ied upon i t .  That error is compounded by

the fact  that a review of the record and appf icable not ices

demonstrates that t .he issue concerning the impact of  t ,he lower

operat ions o f  Co-Op on the spr ings o f  Pet i t ioners  was not  a t  issue

in t,hi s hearing , and thus not properly bef ore the agency .

Co-Op has suggested that  those par t icu lar  issues were t r ied

wi th  the consent  o f  Pet i t ioners .  That  is  unt rue.  A rev iew of  the

transcr ipt  reveal-s that the presentat ion of  that evidence was

completely control led by the Chairman from the outset and hampered

by the repeated and continuous objections t,hroughout, the hearing by

counsel for Co-Op and counsel for the DOGM. fn fact ,  both counsel

for  Pet i t ioners  agreed to  the l imi ted scope o f  the hear ing.  There

is no quest ion that.  Pet. i t ioners have not had t .heir  "  day in court f l



I
on those issues and on that basis alone t ,he requested port ions of

the Findings of  Fact,  Conclusions of  Law and Order must be

s t r i cken .  O the rw ise ,  Pe t i t i one rs  w i l l  be  fo rced  to  take  j ud i c ia l

appeal .

Co -Op  con tends  R545 -300 -100  and  R645 -300 -200  p rov ide  t he

procedures for  pub l ic  par t ic ipat ion in  the permi t t ing  process

bef  ore  the Div is ion o f  Oi l ,  Gas and Min ing and the Board o f  Oi l - ,

Gas and Mining. However,  Co-Op claims that t t  [o]  nce Lhe Board

issues i ts  wr i t ten f ind ings o f  fac t ,  conc lus ions o f  law and order

under  R545-300-212  .400  "  t he re  i s  no  p rov i s ion  a l l ow ing  fu r the r

administrat ive review and t .hat,  the next step is an appeal not

rehea r i ng .  Co -Op  fa i l s  t o  no te  t ha t  R645 -300 -21 -2 .300  c ross -

re ferences and incorporates  the R641 Rules,  Ru les  o f  Pract ice  and

Procedure bef ore the Board of  Oi l ,  Gas and Mining. Utah Ad.min.

C o d e  S  R 6 4 5 - 3 0 0 - 2 1 2 . 3 0 0  ( 1 - 9 9 5 )  . The R641 RuLes govern formal

adjud icat ive  proceedings before  the Board o f  Oi l ,  Gas and Min ing.

U tah  Admin .  Code  S  R541 -100 -100 .  R641 -110  p rov ides  f o r  t he

"Rehearing and Modif  icat ion of  Exist ing Orders,  ' r  and pursuant.  to

R541-11,0  any a f  fec t ,ed par ty  may obta in  a  rehear ing and modi f  ica t ion

of  t ,he order  by  f i l ing  a  pet i t ion  set t ing for th  the par t icu l -ars  in

which " the Board 's  order  or  dec is ion is  un lawfu l ,  unreasonable ,  or

unf  a i r .  "  Theref  ore ,  Cast le  Va l ley  is  ent i t l -ed t ,o  seek a  rehear ing

and modif icat ion pursuant to the rules of  the Utah Board of  Oi l - ,

Gas ,  and  M in ing .

Since Co-Op has ignored the part ic ipat ion of  North Emery

Wat er Users Associat ion and Hunt ington-Cleveland l rr igat. ion Company



in  i ts  pr ior  f i l ing ,  i t  i s  impor tant  to  not ,e  that  th is  request  for

re-hear ing and modi f ica t ion is  f i led  by  a l l  Pet i t ioners  as  was

ind icated in  the or ig ina l  request .

WHEREFORE, Pet, i t , ioners request the rel ief  set f  orth in their

Reques t  f o r  Re-hear ing  and  Mod i f i ca t i on  f i l ed  on  Ju Iy  10 ,  1995 .
T7

Respect fu l ly  submi t ted th is  2{= day o f  Ju ly  ,  l -gg5.

Attorneys for Cast, le Val- ley Special
Serv ice  D is t r i c t
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,f  .  Cra ig Smith
Dav id  B .  Har tv igsen
At torneys for  Nor th Emery Water  Users

Associat ion and Hunt ington-
Cleveland frr igat, ion ComPanY
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